UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

DENNI S GALLI PEAU,
Pl ai ntiff,

v. : CA 03- 152M

SCOTT C. BAER, ESQ,
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court is Plaintiff’s Mdtion to Dismss (“Mtion
to Dism ss” or “Mdtion”) (Docunent #57). Plaintiff has filed
this Mdtion pursuant to Fed. R Cv. P. 12(b)(6), seeking
di smi ssal of the counterclainms pled by Defendant for failure to
state a clai mupon which relief can be granted. This matter has
been referred to nme for prelimnary review, findings, and
recommended di sposition pursuant to 28 U.S.C. §8 636(b)(1)(B) and
D.R1. Local R 32(a). The court has determ ned that no hearing
is necessary. After review ng the nmenoranda submtted and
perform ng i ndependent research, | recommend that the Mtion be
deni ed.

Facts and Travel

A detailed summary of the facts which give rise to this
litigation is contained in this Magistrate Judge’s Report and
Reconmendati on of Novenber 21, 2003 (“11/21/03 R & R’) and need
not be repeated here. In brief, Plaintiff alleges that during
the course of a collection action in the state district court
Def endant, who represented Plaintiff’'s creditor, obstructed the
judicial systemby threatening to have Plaintiff arrested (Count
1), filed a false report with the police which accused Plaintiff
of check fraud (Count 11), libeled Plaintiff (Count I11), and



violated the state statute prohibiting extortion and bl ackmnai |
(Count V). See Anended Conpl ai nt (Docunent #41).

The travel relevant to the instant Mtion begins with
Plaintiff’s filing of an Anended Conpl aint on January 7, 2004.
Def endant responded to the Anmended Conpl aint on January 9, 2004,
by filing Defendant’s Answer to Amended Conpl ai nt and
Count erclaim (“Answer/ Counterclaini) (Docunent #42). The
Count erclaimconsists of two counts. Count I, which is captioned
“Abuse of Process,” Answer/Counterclaimat 1, alleges, anong
other things, that Plaintiff “has brought this action wthout
basi s and upon knowi ngly fal se all egations agai nst the Defendant

.,” id. at 2. Count Il of the Counterclaim which is captioned
“Debt on Judgnent,” id., alleges that Plaintiff “owes Defendant
t he sum of $1, 050 based upon a final judgnent obtained in the
state court,” id.

On January 20, 2004, Plaintiff filed a Motion to Strike and
for Rule 11 Sanctions (“Mdtion to Strike”) (Docunent #44),
seeking to strike as inproper the six affirmative defenses and
two counterclainms which Defendant had pled in his Answer/
Counterclaim On February 5, 2004, the Court denied the Mtion
to Strike, finding that Defendant’s affirmati ve defenses and
counterclains were not foreclosed by the court’s 11/21/03 R & R
(as Plaintiff had seem ngly argued) and that “they nay properly
be advanced and should not be stricken.” Oder Denying Mtion to
Strike and for Sanctions (“Order Denying Motion to Strike”)
(Docunent #50) at 3-4.

Apparently unaware of the denial of his Mtion to Strike,
Plaintiff on February 9, 2004, filed a reply nmenorandum i n which
he requested that the Motion to Strike be treated as a Motion to
Dismss pursuant to Fed. R Cv. P. 12(b)(6). See Plaintiff’s
Reply Menorandum (Docunent #53). The court denied this request
on February 10, 2004, see Order Denying Plaintiff’s Request to



Treat Motion to Strike as Mdtion to Dismss Pursuant to Rule
12(b) (6) (Docunent #54), noting that the Mdtion to Strike had
al ready been denied when the reply nmenmorandum was filed, see id.

Plaintiff then filed the instant Motion to Dism ss (Docunent
#57) on February 18, 2004. Defendant’s Cbjection to Mdtion to
Di sm ss and Request for Costs (Docunent #58) was filed that sane
dat e.

St andard of Revi ew

In ruling on a notion to dismss pursuant to Rule 12(b)(6),
the court construes the conplaint in the |ight nost favorable to
the plaintiff, see Geater Providence MR Ltd. P ship v. Med.
| magi ng Network of S. New England, Inc., 32 F. Supp.2d 491, 493
(D.R 1. 1998); Paradis v. Aetna Cas. & Sur. Co., 796 F. Supp. 59,
61 (D.R 1. 1992), taking all well-pleaded allegations as true and

giving the plaintiff the benefit of all reasonable inferences,
see Arruda v. Sears, Roebuck & Co., 310 F.3d 13, 18 (1t Cr.
2002); Carreiro v. Rhodes GIl & Co., 68 F.3d 1443, 1446 (1

Cr. 1995); Negron-Gaztanbi de v. Hernandez-Torres, 35 F.3d 25, 27
(1t Cir. 1994).' |f under any theory the allegations are

sufficient to state a cause of action in accordance with the |aw,
the notion to dism ss nust be denied. See Hart v. Mazur, 903

F. Supp. 277, 279 (D.R 1. 1995). The court “should not grant the
notion unless it appears to a certainty that the plaintiff would

be unable to recover under any set of facts.” Roma Constr. Co.
v. aRusso, 96 F.3d 566, 569 (1t Gr. 1996); accord Conley v.

! Because Plaintiff here is noving to disniss Defendant’s
counterclainms, the standard of review nust be adopted to the
ci rcunstances of this case. Accordingly, references in this
par agraph to the “conplaint” should be read as the “counterclaini
and references to “plaintiff” should be read as “counterclaim
plaintiff” (i.e., Defendant). Thus, the court construes the
counterclains in the |light nost favorable to Defendant, taking
all well pleaded allegations as true and givi ng Defendant the
benefit of all reasonable inferences.
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G bson, 355 U.S. 41, 45-46, 78 S.C. 99, 102, 2 L.Ed.2d 80
(1957); see also Arruda v. Sears, Roebuck & Co., 310 F.3d at 18
(“[We will affirma Rule 12(b)(6) dismssal only if ‘the factual
avernents do not justify recovery on sonme theory adunbrated in

the conplaint.””).
Di scussi on

The court notes initially that Plaintiff in his menorandum
has reversed the nunbers of Defendant’s counterclains. See
Menorandum in Support of Plaintiff’s Motion to Dism ss
(“Plaintiff’s Mem”) at 1-2 (incorrectly stating that Count |
asserts a claimfor $1,050.00 based on a state court judgnent
against Plaintiff and that Count Il “*is for malicious

prosecution and abuse of process, id. at 2 (quoting an

uni dentified docunent)). A far nore serious failing is
Plaintiff’s practice of placing statenments in quotation marks and
attributing themto Defendant w thout identifying the docunent
fromwhich the quotation is purportedly taken. See id. at 1-5.
The docunent filings in this action now exceed fifty, and the
court declines to search through the multiple filings by

Def endant in an effort to |ocate the all eged quotations to which
Plaintiff refers.

Moreover, Plaintiff’s argunents mss the mark because he
focuses on the unidentified quotations rather than on the actual
| anguage of the counts of the Counterclaim Plaintiff in effect
sets up straw nen (allegedly with straw provi ded by Defendant)
and attenpts to knock them down. The court bypasses these
argunents and confines itself to determ ning whether Plaintiff
has shown that the factual avernents of the Counterclai mcounts
do not justify recovery on sonme theory outlined therein. See
Arruda v. Sears, Roebuck & Co., 310 F.3d 13, 18 (1%t Gr. 2002).




Count | of Counterclaim (Abuse of Process)?

To prove an abuse of process claim a plaintiff “nust
denonstrate that (1) the defendant instituted proceedi ngs or
process against the plaintiff and (2) the defendant used these
proceedi ngs for an ulterior or wongful purpose that the
proceedi ngs were not designed to acconplish.” Butera v. Boucher,
798 A 2d 340, 353 (R 1. 2002)(citing Nagy v. MBurney, 392 A 2d
365, 370 (R 1. 1978)); see also Labonte v. Nat’'l Grange Mit. Ins.
Co., 810 A 2d 250, 254 (R 1. 2002)(“An ‘action of abuse of
process provides a renmedy for a claimarising when a | egal

procedure, although set in notion in proper form has been
perverted to acconplish an ulterior or wongful purpose for which
)(quoting Nagy v. MBurney, 392 A 2d at

it was not designed.

2Defendant in his nmenorandumrefers to his “abuse of process
and malicious prosecution clainms.” Menorandumin Support of the
Def endant’ s Cbjection to Motion to Dismss and Request for Costs
(“Defendant’s Mem”) at 1. However, “malicious prosecution and
abuse of process ... are two distinct causes of action.”
Hi|lside Assocs. v. Stravato, 642 A 2d. 664, 667 (R 1. 1994).
Def endant has not pled the elements of the tort of malicious
prosecution. See id. (“Malicious prosecution or nmalicious use of
process has been ‘defined as a suit for damages resulting froma
prior crimnal or civil legal proceeding that was instituted
mal i ci ously and wi t hout probable cause, and that term nated
unsuccessfully for the plaintiff therein.’”)(bold added); see
al so Kingstown Mbile Hone Park v. Strashnick, 774 A 2d 847, 858
(R 1. 2001)(sane); dyne v. Doyle, 740 A 2d 781, 782 (R I
1999) (per curian)(sane); cf. Rezendes v. Beaudette, 797 A 2d 474,
478-79 (R 1. 2002)(“[T]o prove a claimof malicious prosecution,
the party bringing the action nust prove that the opposing party
(1) initiated a prior crimnal proceeding against himor her, (2)
that there was no probable cause to initiate the proceeding, (3)
the proceeding was instituted maliciously, and (4) the proceeding
termnated in his or her favor.”)(internal quotation marks
omtted). Furthernore, separate causes of action should be pled
in separate counts. See Fed. R Civ. P. 10(b); Cesnik v.
Edgewood Bapti st Church, 88 F.3d 902, 905 (11'" Gir. 1996)(citing
“the principle that separate, discrete causes of action should be
plead in separate counts.”). Thus, Count | of the counterclaim
pl eads only abuse of process and not nalicious prosecution.

5



370). As exanples of such an ulterior or wongful purpose, the
Rhode Island Suprenme Court has cited a husband who instituted an
action for custody of his children, in whomhe had shown little
interest, solely in order “to nmake good on his threat to nmake
[his wife’s] |ife aliving hell,” Wight v. Zielinski, 824 A 2d
494, 499 (R 1. 2003)(citing Heal v. Heal, 762 A 2d 463, 465 (R I
2000))(alteration in original)(internal quotation marks omtted),

and a defendant who prosecutes an innocent plaintiff for a crine
W th reasonabl e grounds but with the ulterior notive to extort
paynent of a debt, Hillside Assocs. v. Stravato, 642 A 2d 664,
667 (R 1. 1994)(citing W Page Keeton et al., Prosser and Keeton
on the Law of Torts § 121 at 897-98 (5'" ed. 1984)).

Applying the foregoing case law to the present action, to

prove his abuse of process claim Defendant nust denonstrate that
(1) Plaintiff instituted proceedi ngs or process agai nst Defendant
and (2) that Plaintiff used these proceedings for an ulterior or
wr ongful purpose that the proceedi ngs were not designed to
acconplish. See Butera v. Boucher, 798 A 2d 340, 353 (R I.
2002). It is indisputable that Plaintiff has instituted the
present action against Defendant. Thus, the first el enent of

Def endant’ s abuse of process claimis present. See id.

Turning to the second el enent, while Defendant has not
specifically alleged in Count | of the counterclaimthat
Plaintiff instituted this action with the ulterior notive of
retaliating agai nst Defendant for obtaining a judgnent and
sanctions against Plaintiff in the state district court, such an
i nference can be drawn fromthe avernments of the Count. See
Answer/ Counterclaimat 2 Y 1-4. Specifically, Defendant
all eges: 1) that he represented a client in a collection action
against Plaintiff in the state district court; 2) that he
obtai ned a judgnent against Plaintiff on behalf of the client and
sanctions against Plaintiff; 3) that Plaintiff brought the



present action w thout basis and upon know ngly fal se

all egations; and 4) that Plaintiff is notivated solely by nalice
in bringing this action. See id. For purposes of the present
Motion, these allegations nust be taken as true. See Arruda V.
Sears, Roebuck & Co., 310 F.3d 13, 18 (1%t Gr. 2002). Gving
Def endant the benefit of all reasonable inferences, see id., a

jury could find that Plaintiff brought this action with the
ulterior notive of retaliating agai nst Defendant for prosecuting
the collection action and for obtaining sanctions agai nst
Plaintiff. Consequently, the second el enent of an abuse of
process claimis also present.

Based on the above analysis, the court finds that Count |
of the Counterclaimadequately pleads an abuse of process claim
Because it is not a certainty that Defendant will be unable to
recover for this claim“under any set of facts,” Roma Constr. Co.

v. aRusso, 96 F.3d 566, 569 (1t Gr. 1996), the Mdtion to
Dism ss Count | of the Counterclai mshould be denied.

Accordingly, | so recomrend.
1. Count Il of the Counterclaim(Debt on Judgnent)
Def endant has pled in Count Il of the Counterclaimdebt on

judgrment, alleging that Plaintiff owes Defendant $1,050.00 as a
result of a final judgnent obtained in state court. See Answer/
Counterclaimat 2 § 6. Debt on judgnent is a valid cause of
action under Rhode Island law. See Trahan v. Trahan, 455 A 2d

1307, 1312 (R 1. 1983)(recogni zing the action as an avail abl e
remedy to collect a noney judgnent).

Plaintiff does not challenge the existence of the cause of
action, but argues that “Defendant did not obtain a final
j udgrment against the plaintiff in the amount of $1, 050.00.”
Plaintiff’s Mm at 1. Plaintiff fails to understand that for
pur poses of the present Mdtion, the court nust accept Defendant’s
avernents as true. See Arruda v. Sears, Roebuck & Co., 310 F. 3d




13, 18 (1t Cr. 2002). Thus, the fact that Plaintiff disputes
the finality of Judge Erickson’s order is not a basis for finding
t hat Defendant has failed to state a clai mupon which relief can
be grant ed.

Even if the court were to consider Plaintiff’s argunents as
to this Count, the basis for his claimthat the order was not a
final judgnent is unclear. Plaintiff admts that on Decenber 12,
2002, Judge Erickson of the state district court signed an order
awar di ng Defendant attorney’'s fees totaling $1, 050.00, see
Plaintiff’s Mem at 1, and that Plaintiff’'s notion to vacate that
order was deni ed without a hearing on January 14, 2003, see id.
at 4. Plaintiff does not state that he appeal ed the order, and
there is nothing in the record to indicate that he did. G ven
these facts, the court sees no basis for finding that the order
was not a final order.

The court notes that the Rhode |Island Suprene Court has
consi dered appeal s of orders inposing nonetary sanctions. See
Heal v. Heal, 762 A 2d 463, 470 (R 1. 2000); Lenbo v. Lenbo, 677
A 2d 414, 419 (R 1. 1996). Because “appeals may be taken only
fromfinal judgnents or orders which have such an el enent of

finality that action is called for before the case is finally
termnated in order to prevent clearly immnent and irreparable
harm” Jolicoeur Furniture Co. v. Baldelli, 653 A 2d 740, 748
(R I. 1995)(internal quotation nmarks omtted), this court

concl udes that under Rhode Island | aw orders inposing nonetary
sanctions constitute final judgnments at |east after the
under |l yi ng action has reached a conclusion, cf. Canp v. Canp, 59
F.3d 548, 555 (5'" Cir. 1995)(findi ng under Texas | aw t hat
sanctions order was final and constituted a valid judgnent).

Plaintiff also contends that Defendant *“hoodw nk[ed] the
state court judge,” Plaintiff’s Mem at 4, into awarding
Def endant nonetary sanctions. However, there appears to have



been no finding by any state court to this effect, and the
sanctions order apparently remains in effect. Furthernore, this
court does not review the correctness of an order issued by a
state court concerning a matter within the state court’s
jurisdiction. See Sheehan v. Marr, 207 F.3d 35, 39 (1%t Gr.
2000) (expl ai ni ng t he Rooker-Fel dman doctrine® and hol di ng t hat

“[t] he Rooker-Fel dman doctrine prohibits federal district and
circuit courts fromreviewng state court judgnents.”); accord
Picard v. Menbers of Enployee Ret. Bd. of Providence, 275 F.3d
139, 145 (1t CGr. 2001). To the contrary, federal courts are
bound to give full faith and credit to orders of state courts.
See 28 U . S.C.A 8§ 1738 (2000); see also Nottingham Partners v.
Trans-Lux Corp., 925 F.2d 29, 32 (1 Cr. 1991)(“[We nust give
full faith and credit to what the Del aware courts have lawfully

found and ordered.”); N.H Mtor Transp. v. Town of Plaistow, 881
F. Supp. 695, 701 (D.N. H 1994)(“[A] federal court nust accord a
state court judgnent the sanme preclusive effect which it would be

gi ven under the |aws of the state where judgnent was entered.”).
In short, the court finds that Count Il of the Counterclaim
states a cl ai mupon which relief can be granted. On the facts
alleged, a jury could render a judgnent in favor of Defendant.
Accordingly, as to the second count of the Counterclaim I
recomrend that the Motion be denied.
I11. Defendant’s Request for Costs
Def endant requests his costs, specifically attorney’s fees
in the amount of $150.00 to conpensate himfor .75 hours of tine
expended defendi ng agai nst the present Mtion. See Menorandumin
Support of the Defendant’s Cbjection to Mdtion to Dismss and
Request for Costs (“Defendant’s Mem”) at 2; id., Attachnent

®For an expl anation of the Rooker-Fel dman doctrine and of
the two cases fromwhich its nane is derived, see Sheehan v.

Marr, 207 F.3d 35, 39 (1% CGr. 2000).
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(Affidavit in Support of Counsel Fees). |In support of his
request, Defendant notes that the present Motion is simlar to
Plaintiff’s previous Mdtion to Stri ke (Docunment #44) which the
court denied, see Defendant’s Mem at 1, that in denying that
nmotion the court found that Defendant’s Counterclains “may
properly be advanced and should not be stricken,” O der Denying
Motion to Strike (Docunent #50) at 3-4, and that the court
cautioned Plaintiff “that he nmust have a good faith basis for any
nmoti on which he files and the | ack of such basis could result in
the inmposition of costs, including attorney’s fees,”* id. at 4

n. 2.

The above described circunstances could justify inposition
of the requested attorney’s fee. However, because it is possible
that Plaintiff failed to understand or fully appreciate what
constitutes a “good faith basis for any notion which he files,”
Order Denying Motion to Strike at 4 n.2; see al so Show Cause
Order at 1 n.1, this Mgistrate Judge, in a final instance of
deference to Plaintiff’s pro se status, will not recomrend the
i mposition of the requested attorney’s fees. The court is also
i nfluenced by the fact that Defendant’s statenents nay have
contributed to Plaintiff’s m sapprehension as to what cause of
action was being alleged in Count | of the Counterclaim?®

Nevert hel ess, the court agrees with Defendant that he should
not have to continue to expend tine responding to frivol ous
notions. The argunents made by Plaintiff in support of the
Motion to Dismss denonstrate a | ack of understandi ng of Rule
12(b)(6) and of the standard to be applied to such notions. 1In
light of the fact that Plaintiff was hinself the beneficiary of

* The court included the sanme adnonition in the Show Cause
Order (Docunent #51). See Show Cause Order at 1 n. 1.

> See n.2 supra.
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the lenient Rule 12(b)(6) standard when this Magi strate Judge
recommended agai nst dism ssal of Counts 1 and 4 of the Conplaint,
see 11/21/03 R & R at 16-17 (stating standard), Plaintiff’s
failure to appreciate how application of that sane standard here
precl udes the granting of the present Mdtion is troubling. The
court cannot ignore the possibility that Plaintiff is engaged in
a vendetta agai nst Defendant and that Plaintiff, unless
restrained, will continue to file notions which are simlarly
w t hout basis. Accordingly, Plaintiff is explicitly warned that
any future filings which do not have at | east sonme supportable
basis in both law and fact will make hi m subject to an award of
attorney’s fees. Good faith as used by the court here does not
merely nmean that Plaintiff honestly and sincerely believes in the
correctness of his notion. Plaintiff nust be able to denonstrate
that there is some recogni zed | egal and factual basis for the
noti on such that it cannot be deenmed frivol ous.
Concl usi on

For the reasons stated above, | recommend that Plaintiff’s
Motion to Dismss be denied as to both counts of the
Counterclaim | further recomended that Defendant’s request for
attorney’s fees be denied. Any objection to this Report and
Reconmendati on nust be specific and nust be filed with the Cerk
of the Court within ten (10) days of its receipt. See Fed. R
Cv. P. 72(b); D.R1. Local R 32. Failure to file specific
objections in a tinely manner constitutes waiver of the right to
review by the district court and the right to appeal the district
court’s decision. See United States v. Val enci a-Copete, 792 F. 2d
4, 6 (1%t Cr. 1986); Park Mdtor Mart, Inc. v. Ford Mdtor Co.,
616 F.2d 603, 605 (1t Cir. 1980).
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DAVID L. MARTIN
United States Magistrate Judge
February 26, 2004

12



